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3faaf aT I vi Tar Name & Address

Appellant

M/s Third Rock Trips
C-1/264, Phase-II,
GIDC, Vatva, Ahmedabad

at{ arf@a za 3r@a mer a oriihs 3gra aa & at a gr rr#gr ,f zrerfenf fa
sag Tg gr 3rf@rant at sr4ta u gateau 3ma Tqd cfR "flcpfil t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() a€h; all zca 3#f@,f4, 1994 cB1" tITTT rn ~ ~ ~ 1=ff1=RYIT cFi saRq@tar nr "cf5l"
~-'cl"RT a rem qqa 3iaifd yr)err 3rd 3eft fra, +a '{i'<cbl\ fcrrrr 4i-5!1&tll, m
fcr:rrrr. atn if#ra, Ra ta +raa, ir If, fa«Rt : 110001 "cf5l" al rft fez t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following•·case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.
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(a) and # are fa#l z; u leRuff la q zu Ta [a[for i sq3tr zca aa
+Ta I 3Ia zlc # memi vl1" 'l-TT«f # as fa#t rz zurgr Raffa a I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3-tfc,i:r '3tcl I c;.-J cBi '3tcl I c;eagar a fg uil set fez ma 6t ·r{& sk ta arr?
vl1" ~ 'cfRl" ~ R"lJ1i cfl a(fa nrga, 3rfl rt uRa at al u <TI 6'Tc;" if ~
arf@fr (i2) 1998 err 109 rr fga fag ng st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there u,nder and such order
is passed by the Commissioner (Appeals) on or after, the date appo1nted under Sec.109
of the Finance (No.2) Act, 1998.

~ '3tc!IC:.-J ~ (3m) f.-llll-Jlcl<:11, 2001 cfl ~ 9 cf) 3fc:rr@ fclPJRft:e uar in zg-8 if
at 4fit , hfa 3mer a sf ark hfa Rita ft ma a #fai-arr vi or@ta
377lg dl at-t ufji a mer Ur mdaa fhu urn afg tr rr ala g.al al fhf
3iafa 'cfRl" 35z fuffa st # yra a qr rer €t6 aa t If 4ft et
aReg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl\JJ.=i 3ITTfc;rf cfl Tr Gei ica van va ara qt zur ra a &lit a) 20o /-i:#R=r
7at l unrg 3ikz urs qi#a V lg it \i'llTc;T "ITT cTT 1000/- cBi 1:FRi ~ cBi ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Rt zyca, a€tu Gura zrca vi ata 3r4h#tr nznf@rawuf r@ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) i{ta Gara zrca 3rf@,Ru, 1944 cBi 'cfRl" 35-#r/35-~ cfl 3fc:rr@:~ .,.-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(co) 0crc1fB:l@c1 qRc;9c; 2 (1) cJ? if ~~ cfl 3'.fcYlTclT c#r 3m, 3i1fu;:rr · a mm i #la zfca,
#ta scar4a zcan ya ata ar4i#tu =rnf@raw(free) at ufa 2ju 4hf8at, re€rare
2'1rel, sag1f] 4a ,Gal , fryR,lIard--seooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

··~:---other than as mentioned in para-2(i) (a) above .
. r
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The appeal to the Appellate Tribunal shall be" filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dem"i::md / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uR za ore i a{ pa sr#ii anrrt @hr at re@ta a sitar# f #h al grar
3qfjaa in fau ur afe za sza st'gg aft fa fa uat rf a sa a ferg
zq,Reff 34Ria nurf@rau at ya r@ta zn €tuzr sta 3r4a f@5zn uar &r
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As .the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Ir1ru z[canarf@fur «97o zqnigit@ra at rjq-1 siafa feffa fag 3Tar sad
3774aa z pea3reg zqnferf Rofu ,If@rant a 3n2 rt #t vs #Ru 5.6.so h
pr-1r11cu z,ca fa arr zit aR@gt ,

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 .paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g 3it #if@er ma#i al firuta are fuii at sit ft ezn 3laffa fan rat uit
val zrca, €tr sqra zyc vi @tars 3r4lat4 urn@raw (affaf@) fr, 1982 ffea
m
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

·!:

a 8tr zgca, €ha qr«a gc vi ara a4ht, =rzn@ran(free),#
If@or#hat ma afamrDemand) Vi a(Penalty) T 10% l:J9 \JfJTT 'cf5'BT
srfarf ? zreif#, sf@raaa Ta \JfJTT 10 cl5xl9 ~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

alaGaraea sitharah oiafa,mfr gt "qacr a6ti'Duty Demanded)
a. (Section) is 1Da aza fuffRa znft;
z R@urea r@ #fee a6t uf.tr;
a hr@z }fee fuit aRu 6a2aft.

> q pasvi~a craterre gf arr al geark, sr8her afar ar kf@g qfrf aaR2 ru
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xlvi) amount determined under Section 11 D;
(xlvii) amount of erroneous Cenvat Credit taken;
(xlviii) amount payable under Rule 6 of the Cenvat Credit Rules.

zrarr k vR srfla@rwr#rrr soizrea arzrar zyeaur au Raif@agti f@u Tuyesh 1o%

»aailsribaa au faf@a gt aazush 1o% 4rtu6la a»Ra]

n view of above, an appeal against this order shall lie before the Tribunal on payment of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute."

-,.
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Third Rock Trips, C-1/264,

Phase-II, GIDC, Vatva, Ahmedabad (hereinafter referred to as the

"appellant") against Order in Original No. MP/8/AC/Div-III/2021-22 dated

08.03.2022 [hereinafter referred to as "impugned order'] passed by the

Assistant Commissioner, Division - III, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AAHFT6977ESD001 and engaged in providing

Air Travel Agent Service and Tour Operator Service. During the course of

audit of the records of the appellant for the period from April, 2015 to June, 0
2017, conducted by the officers of Central Tax Audit Commissionerate,

Ahmedabad, the objections as detailed in subsequent para were made vide

FAR No. 791/18-19 (Service Tax) dated 19.12.2019:

2.1 Revenue Para 1 :- Short payment of servce tax amounting to

Rs.93,789/- on the differential income found on reconciliation of their T-3

returns with the financial statements.

2.2 Revenue Para 2 :- Short payment of service tax amounting to

Rs.1,86,812/- on Commission Income.

2.3 Revenue Para 3 :- Non payment of service tax amounting to

Rs.13,87,103/- on Miscellaneous Service Charge Income.

2.4 Irregular avail:m.ent of cenvat credit amounting to Rs.1,96,471/

without cover of duty paying documents.

3. Subsequently, the appellant were issued a Show Cause Notice bearing

No. 233/2019-20 dated 02.01.2020 from F.No. VI/1B)-317/C-I/AP

4/Audit/Ahd/18-19 wherein it was proposed to :

0
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a) Demand and recover service tax totally amounting to Rs.21,08,436/

under the proviso to Section 73 (1) of the Finance Act, 1994.

b) Demand and recover the cenvat credit amounting to Rs.1,96,471/

under the proviso to Section 73 (1) of the Finance Act, 1994 read with

Rule 14163) of the CCR, 2004.

c) Recover interest under Section 75 of the Finance Act, 1994 read with

Rule 14(1)(ii) of the CCR, 2004.

d) Impose penalty under Section 781) of the Finance Act, 1994 read

with Rule 15 (3) of the CCR, 2004.

4. The SCN was adjudicated vide the impugned order wherein the

0 demand of service tax and cenvat credit was confirmed along with interest.

Penalty equivalent to the service tax and cenvat credit confirmed was

imposed under Section 78(1) of the Finance Act, 1994 read with Rule 15(3)

of the CCR, 2004.

0

5. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal. On scrutiny of

the appeal papers filed by the appellant on 20.05.2022, it was noticed that

they had submitted Form DRC-03 showing payment of Rs.1,72,868/

towards pre-deposit in terms of Section 35F of the Central Excise Act, 1944.

6. The Board had consequent to the rollout of the Integrated CBIC-GST

Portal, vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that

from 1st July, 2019 onwards, a new revised procedure has to be followed by

the taxpayers for making arrears of Central Excise & Service Tax payments

through portal "CBIC ICEGATE) E-payment". Subsequently, the CBIC

issued Instruction dated 28.10.2022, from F.No.CBIC-240137/14/2022-

Service Tax Section-CBEC wherein it was instructed that the payments

made through DRC-03 under CGST regime is not a valid mode of payment

for making pre-deposits under Section 35F of the CEA 1944 and Section 83

of the Finance Act, 1994.
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7. In terms of Section 35F of the Central Excise Act, 1944, an appeal

shall not be entertained unless the appellant deposits 7.5% of the duty in

case where duty and penalty are in dispute or 7.5% of penalty where such

penalty is in dispute. Relevant legal provisions are reproduced below'
SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal.The Tribunal or the Commissioner (Appeals),
as the case may be, shall not entertain any appeal -

(i) under sub-section (1) ofsection 35, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute, in pursuance of a decision
or an order passed by an officer of Central Excise lower in rank than the
[Principal Commissioner of Central Excise or Commissioner of Central
Excise];"

7.1 The appellant were, therefore, called upon vide letter F.No.

GAPPL/COM/STP/1419/2022 dated 29.11.2022 to make the pre-deposit in

terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019 and submit O
the document evidencing payment within 10 days of the receipt of this

letter. They were also informed that failure to submit proof of pre-deposit

would result in dismissal of the appeal for non-compliance in terms of

Section 35F of the Central Excise Act, 1944. As no communication was

received from the appellant, they were again requested vide letter dated

15.12.2022 to make the pre-deposit in terms of Board's Circular

No.1070/3/2019-CX dated 24.06.2019 and submit the document evidencing

payment within 07 days of the receipt of this letter. However, the appellant

have neither ·responded to the said communications nor have they 0
submitted evidence of pre-deposit in terms of Board's Circular

No.1070/3/2019-CX dated 24.06.2019.

8. It is observed that though sufficient time was granted to the appellant

to make the payment of pre-deposit in terms of Circular No.1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of revised payment of

predeposit of 7.5% of the duty made.

8.1 It is also pertinent to note that the Instruction dated 28.10.2022 was

issued by the CBIC consequent to the directions of the Hon'ble Bombay High

-.Court in the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in
<1 +n%,.

· tition No. 6220 of 2022, which is reproduced below :
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v
8 Therefore, it does appear that the confusion seems to be due to there being
no proper legal provision to accept payment of pre-deposit under Section 35F
of the Central Excise Act, 1944 through DRC-03. Some appellants are filing
appeals after making pre-deposit payments through DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI & C to
step in and issue suitable clarifications/guidelines/ answers to the FAQs. We
would expect CBI & C to take immediate action since the issue has been
escalated by Mr. Lal over eight months ago."

9. In terms of CBIC's Instruction dated 28.10.2022, I find that the

payment made vid DRC-03 cannot be considered as valid payment of pre

deposit. This authority is bound by the provisions of the Act and has no

powers or jurisdiction to interpret the mandate of Section 35F in any other

manner. As such, I hold that for entertaining the appeal, the appellant is

required to deposit the amounts in terms of Section 35F, which was not

done. I, therefore, dismiss the appeal filed by the appellant for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944.

10. In view of the above, the appeal filed by the appellant is dismissed for

non-compliance of the provisions of Section- 35F of the Central Excise Act,

1944.

0
11.

To

The appeal filed by the appellant stand disposed of in above terms.

\A- ,, o%-0c»A-- ou(A1Bil&sh Kumar )
Commissioner (Appeals)

Date: 22.02.2023

BY RPAD I SPEED POST

±(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

M/s. Third Rock Trips,
C-1/264, Phase- II,
GIDC, Vatva,
Ahmedabad

The Assistant Commissioner,

Appellant

Respondent
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CGST, Division- III,
Commissionerate : Ahmedabad South.

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA)

8 Guard File.
5. P.A. File.


